Child custody mediation as an alternative to litigation by D'Andrea, Michele M.
UNIVERSITY OF ILLINOIS
......May...A5.r........ 19.11...
THIS IS TO CERTIFY THAT THE THESIS PREPARED UNDER MY SUPERVISION BY
................ i^chele.>M>,,.>D?.^draa.......................
ENTITLED......Chlld...CuatjQd.y...f5edia.tiQn...as...an..ALtfiX0ativje...............................
t o  Li t i g a t i o n...............................................................................
IS APPROVED BY ME AS FULFILLING THIS PART OF THE REQUIREMENTS FOR THE
DEGREE OF............. B a ch e lo r ...a £ ..A r.ts ........................................................................................
in  L i b e r a l  A r ts  and .S c ie n c e s ..................................................................
Jra.AM.. cl . -furx. .................................
initructor in Charge
HEAD OF DEPARTMENT OF......
0*1364
Child Custody Mediation 






Degree of Bachelor of Arts
In
Speech Communication
College of Liberal Arts and Sciences 






B. Child's Best Interests
C. Mediation as a Communication Process
D. Mediators as Facilitators
E. The Issue of Litigation
F. Mediator’s Strategies
G. Denver Custody Mediation Project
H. Parents’ Adjustment
I. The Issue of Relitigation
J. The Potential of Mediation
K. Maintaining the Primary Goal
L. Med'ation versus Litigation
M. Incomplete Information Within the Finding
II. Method of Study
A. Overview of Methods
B. Mediator’s Aid/lnterview Questionnaire
III. Results/Findlngs of Study






CHAPTER ONE: UTERARY REVIEW  
INTRODUCTION
America’'', Increasing and overwhelming divorce rates have been a public 
Issue for a significant period of time. Numerous topics have been discussed 
regarding the effects of divorce. One especially significant issue is the welfare 
of the disputing parents' children. Far too often, the best Interests of the child 
are not the primary deciding factor when determining the child’s habitation and 
visitation rights. The litigation process has monopolized the area of child 
custody resolutions In the past; however, It will be demonstrated In the following 
discussion that child custody mediation is far more effective in determining the 
best interests of a child than divorce litigation.
The primary task of this discussion is to present a review of the relevant 
research regarding child custody mediation. It will be demonstrated that current 
research on child custody mediations suggests that It is the preferred method of 
child custody resolution in two respects: (1) for the proper placement of a child, 
and (2) as the means used to decide the child’s placement which affects each 
family member for the remainder of their lives. Although there are few studies,
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a detailed report of these studies support the claim of the superiority of child 
custody mediation over litigation In determining the best interests of a child. At 
the end of this chapter, the gaps In the findings will be discussed as well as a 
proposal to successfully fill those gaps.
CHILD'S BEST INTERESTS
When deciding upon the fate of a child in a divorce dispute, It is crucial to 
recognize the significance of the child's best Interests as a determining factor in 
awarding custody to one parent. In a court room, this task is difficult to achieve 
successfully. The current litigation process "encourages judges to assign each 
parental act, trait, or capacity whatever weight it appears to deserve on the facts 
of the particular case," (Chambers, 1984, p. 481). One realizes that this 
activity has a significant chance of being Inaccurate, for an objective report of 
facts omits a subjective rationalization of the thought processes behind those 
acts.
Chambers (1984) further recognized that one must determine a source and 
values to guide decisions through litigation since children's lives and 
psychological development are affected greatly. The sources are most often 
precedences set by previous child custody litigations; however, the outcomes of 
these litigations are contingent upon details specific to each particular case. 
Thus, sole reliance on these sources would not be credible. This is why values 
are important to guide decisions In child custody decisions, but whose value,:0 
"Outside the context of custody disputes, it is the parents' view of a child's
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3interests that normally controls our society. Parents have the authority to make 
the important decisions about their child’s upbringing, including the decision 
about where the child should live," (Chambers, 1984, p. 489).
Chambers (1984) further notes that when parents disagree about custody, 
the judge looks beyond the parents for a source of values. Since each family 
system relies on its own family structure for values, varying from one family to 
the next, the judge is left to decide the best interests of the child based upon 
what he expects the child’s preferences to be.
Judges often apply a "reasonable child" standard which recognizes each 
child has a unique set of preferences and possibilities which are not knowable 
(Chambers, 1984). One recognizes that living through childhood and 
determining one's preferences in retrospect is quite different than a child's actual 
interests. Undermining the child’s own perception of his interests has the 
potential to be quite damaging. It Is critical to realize that if a child does not 
have a preference to custody or Is too young to make a decision, the parents 
have the ability, with appropriate support and structure, to decide and judges do 
not have that ability.
"With a few exceptions, we are committed to leaving to parents the task of 
choosing and shaping children’s values and personal qualities," (Chambers, 
1984, p. 492). During a time in which it Is of crucial importance to evaluate a 
family's privilege of assigning values to Its children to determine the child’s best 
interests, the privilege Is taken away and given to a stranger -- the judge.
4Chambers (1984) further states there are many cases in which judges are 
unable to determine from a child's perspective that one future seems preferable 
to another. Furthermore, judicial decisions often divert from the parent’s wishes 
to the child’s best interests as well as varying from judge to judge. It is feasible 
that in a court room in which identical facts are presented, one judge may 
consider the mother a more suitable caretaker. Finally, Chambers (1984) notes 
decisions made under open and flexible standards are arbitrary and 
overreaching. Open communication is essential to an effective means of 
decision-making.
MEDIATION AS A COMMUNICATION PROCESS
An alternative means to decide the custody of a child is child custody 
mediation. Mediation is defined as a process whereby Individuals, usually two 
parents, encountering a custody or visitation dispute, collaborate with a third 
party, usually a mediator, who guides the parents to a custody decision through 
constructive discussions and a positive tone. Mediation offers a communicative 
process in which parents attempt to reach agreement to meet the child's best 
interests. If completed successfully, mediation has great potential to be the 
most effective means to meet the parents and the children’s needs.
Koch and Lowery (1984) report that the mediator, who may be a trained 
attorney or social worker, seeks to assist disputants in arriving at their own 
constructive solutions. This is advantageous to both the parents as well as the 
children Involved in the divorce. First, the parents’ role In mediation is much
more significant, creating a more desirable effect for all Involved. The more 
power and responsibility one is given, the more seriously his role is taken and 
the more determined one is to anive at a meaningful and successful outcome. 
This positive process results in a more positive outcome for the child during and 
after the divorce proceedings. Although parents are equipped to derive at a 
successful outcome for their child(ren), they do require the help of an impartial 
party--that part is successfully played by the mediator.
MEDIATORS AS FACILITATORS
Mediators play a crucial role as facilitator and analyst to the divorcing 
parents. Deutsch (1973) notes, "the mediator tries to promote communication, 
clarify conflict, establish norms for rational interaction, help generate potential 
alternatives, and determine when workable and mutually acceptable agreements 
have been reached," (Koch and Lowery, 1984, p. 111-112).
"The key goal of mediation is to help the divorcing parties achieve their 
own non-adversarial resolution to custody disputes," (Emery, Hetheringtcn, and 
Dilalla, 1984, p. 232). The mediator attempts to assist the divorcing couple in 
avoiding litigation entirely and arriving at an out-of-court settlement. Bahr (1981) 
found that various mediation programs that have been instituted in the United 
States, Canada, and Australia have been successful in getting from 22 percent 
to 67 percent of divorcing couples to reach voluntary out-of-court settlements 
(Emery, Hetherington, and Dilalla, 1984). Although this study is very 
encouraging, there has been no assessment as to which factors in mediation
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6are attributed to this success. The factors which are conducive to an 
agreement need to be defined more clearly in order to increase the success 
percentages as well as to persuade divorcing parents to accept mediation as 
the proper alternative to mediation. v now turn to a discussion of litigation to 
show the considerable differences between these two vastly different 
processes.
THE ISSUE OF LITIGATION
Milne (1978) found 10.5 percent of mediated divorces returned to the court 
because of allegations of noncompliance, in comparison to 34.3 percent for 
litigated ones (Emery, Hetherington, and Dilalla, 1984). However, this study Is 
problematic in that the subjects were not randomly assigned; therefore, the 
cooperation and communication necessary for a successful resolution to a child 
custody dispute may have pre-existed in this group. Doyle and Caron (1979) 
conducted a similar study with subjects that were not randomly assigned; 
however, their percentages differed, for only 10 percent of mediated divorces 
returned to court because of noncompliance and 26 percent of litigated divorces 
returned to court. The differing strategies used by the attorneys and mediators 
may be a factor regarding these relitigation rates.
MEDIATOR'S STRATEGIES
In order for parents to understand each other, the mediator must 
understand the parents' strategies and communication patterns to maintain
7constructive mediation sessions. Emery finds separating the underlying and 
manifest conflicts is essential in mediation. Because divorcing parents usually 
have paramount communication problems and anger toward one another, they 
often have trouble differentiating the relevant disagreements which need to be 
addressed, with the aid of the mediator, and the irrelevant disagreements which 
blind their rationality. This rationality is essential to derive an effective 
resolution.
Trombetta (1982) reports that the goal of particular sessions in the 
mediation process is to have each of the parties understand events as well as 
understand the other's perspective. It Is necessary for parents to discard their 
one-sided point of view as well as their desire to prove the other parent unfit In 
order to "win” custody of their child. If this attitude is maintained throughout 
mediation, an agreement will never be made and litigation will ensue. Since the 
mediator recognizes the parents as proper determiners of the child’s placement 
after divorce, (s)he must understand strategies to develop an effective resolution 
(Sasponek, 1983).
It is also essential for a mediator to maintain his or her objectivity, since 
particular strategies function to influence the thoughts, feelings, and behavior of 
other persons (Sasponek, 1983). These negative strategies which parents
utilize are a hinderance to clear and mature thoughts, a waste of time, as well 
as a step in the wrong direction. There are many tools which the mediator 
uses to avoid these strategic mind games. One tool is to encourage the
divorcing parents to turn from the past to the present and future (Trombetta, 
1982). Rather than emphasizing the past behaviors throughout the litigation 
process, this strategy is much more beneficial to the outcome of the dispute. 
Through emphasis on the present and the future, parents will have less time to 
rehash arguments between each other and focus their attention on the best 
interests of their child.
"Mediation rules are aimed at fostering cooperation and solving a mutual 
problem," (Trombetta, 1982, p. 69). If the mediator detects a disagreement is 
losing its direction to an effective resolution, he will direct the parents in the 
appropriate direction or inform them that the current disagreement Is not 
beneficial In determining the best interests of the child. Time and patience are 
used in mediation In order for the parents to be able to work cooperatively with 
the support and structure offered by the mediator (Bienenfeld, 1986).
"Mediators advocate discussion and bargaining rather than a particular 
settlement," (Trombetta, 1982). This complies with the theory of the power 
given to the parents enhancing their commitment to a positive decision. 
Through the parents' realization of the control they share over their child's 
destiny, compliance to the mediation process is probable. The alternative to 
mediation is litigation In which the settlement is determined with no control from 
either parent. Herman, et al (1979) Identified the three key concepts in 
mediation: commitment, communication, and power (Koch and Lowery, 1984.) 
These concepts are supportive of mediation's superiority over litigation regarding
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child custody determination. The Denver Colorado Custody Mediation Project is 
also quite supportive to the legitimacy of mediation as an alternative means of 
determining the visitation or custody disputes surrounding the child in a divorce.
DENVER CUSTODY MEDIATION PROJECT
The Denver Custody Mediation Project has been the most reliable and 
significant study in this area as of yet. The random assignment of case 
referrals as well as the large number of sample cases contribute to its 
legitimacy (Pearson, Thoennes, and Vanderkooi, 1982). The sample was 
composed of 211 cases in the mediation group and 88 in the control group. 
Approximately 50 percent of the couples who were offered free mediation 
services refused. Fifty eight percent of the mediation couples reached an 
agreement through mediation. Furthermore, those who didn’t reach an 
agreement were said to be enthusiastic about mediation and they increased 
their cooperative and communicative skills (Koch and Lowery, 1984). Sixty one 
percent of the couples who did not reach an agreement during mediation did 
reach an agreement before their court hearing. Taking this Into account, 80 
percent of the mediating couples made a decision compared to 50 percent of 
those who litigated. These percentages are quite impressive; however, one 
would like to see the success rates attributed to specific strategies used In 
mediation rather than a general attribution. Some aspects of mediation are 
extremely helpful, but some may be Insignificant or even harmful.
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With the argument created in support of mediation, the success rate should 
be even more substantial. In order to alleviate the ambiguity, a more detailed 
look into the family's insights of the mediation process is necessary.
"Other favorable effects reported by the Denver project include the 
following: (a) successful mediation couples reported greater satisfaction with 
their agreements and perceived them as more fair than did couples in the 
control group, (b) successful mediation couples reported fewer problems, 
greater compliance, and less relitigation with their agreements than did couples 
In the control group, and (c) successful mediation couples reported better ex­
spouse relationships than did control couples. Results (Or couples who were not 
successful In reaching an agreement through mediation were less clear. Finally, 
successful mediation couples spent about $212 less in attorneys' fees than did 
couples in the control group," (Koch and Lowery, 1984, p. 114). All of these 
findings’ positive outcomes may also exist In couples who do not mediate. It is 
necessary to identify the particular attributes found only in mediation which lead 
to these positive results. Moreover, the unclear findings of the unsuccessful 
mediating couples need to become clear in order to fully accept mediation as a 
proper means to decide child custody or visitation issues. The parents’ 
adjustment after the divorce Is also important to understand.
PARENTS' ADJUSTMENT
Mediation involves the adjustment and coping process of parents which is 
very helpful to the long term effects of divorce on the child. Wallerstein and
10
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Kelly (1980) have noted that the parents' adjustment is a key element in 
mediating the negative impact of divorce for the child (Koch and Lowery, 1984). 
Since the mediator encourages open communication and sensitivity between the 
disputing parents, the parents’ adjustment is more likely to be positive which will 
enhance the possibility of a positive outcome for the child. Changes in the 
lifestyles of both parents and the child after a divorce are significant. For 
instance, the parent who does not pain custody loses physical contact with the 
child for significant amounts of time. This adjustment is very difficult for both 
the parent and the child. Hetherington, Cox, and Cox (1976) conducted a two 
year longitudinal study with 96 families, 48 divorced and 48 Intact. When the 
divorced parents were in agreement on child rearing philosophy and less hostile 
toward each other, the frequency of the father’s contact with the children was 
associated with positive adjustment of the child. In the instance in which the 
post-divorce parental relationship was characterized by conflict and anger, the 
frequency of contact of the noncustodial father with the children correlated with 
disruptions in the child's behavior and friction between the mother and the child 
(Koch and Lowery, 1984).
The results of the Hetherington, Cox, and Cox study are very supportive of 
mediation's worth. In order to agree on child rearing philosophies, reduce 
hostility, and strive for maximum visitation by the noncustodial parent, parents 
must work together In an environment conducive to positive negotiation. The 
court room is clearly not the proper environment. Wallerstein and Kelly (1980)
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conclude that "the divorce process, rather than the event Itself, is a crucial 
determinant of the Impact of the experience of the child,'' (Koch and Lowery, 
1984, p. 110). It must further be proven that the process of mediation holds 
an optimistic and positive impact on the child. Children must be taken into 
consideration in case studies, for it is in their best interests which guide parents 
and mediators to a proper solution. Relitigation Is not conducive to the welfare 
of the child or his or her parents.
THE ISSUE OF RELITIGATION
Relitigation is not in the best interests of the child, for the turmoil and 
emotional stress are very harmful to the welfare of the child. Bahr (1981) 
conducted a 2-year follow-up of couples receiving divorces in counties in two 
different states showed relitigation rates of 26 percent to 34 percent for custody 
families, whereas mediation couples showed a consistent 10 percent rate (Koch 
and Lowery, 1984). The details of this minimal relitigation rate need to be 
examined; however, it is clear that this mediation rate is in the better interests 
of the child. The negative long term effects of the divorce are reduced through 
mediation.
Mediation eliminates the possibilities of never ending, circular, and continual 
conflicts between parents because the mediator/facilltator guides the 
communication In a constructive route. This Is essential. "Non-ending parental 
conflicts is the way their children are hopelessly trapped In the middle," 
(BienenfekJ, 1986, p. 39). Through mediation, the child is not in the middle of
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the fight, rather the child is the force driving the parents to a mutually satisfying 
resolution. Dr. Lachkar (1984 and 1985) emphasizes the importance and deep 
need of high-conflict couples for empathy, special attention and support 
(Bienenfeld, 1986). These needs are met through mediation rather than 
litigation. Furthermore, Irving, et al (1979) found "that 25 percent of those 
randomly assigned to mediation reported that things had gotten much better six 
weeks after the divorce, In comparison to 9 percent of those who went through 
litigation," (Emery, Hetherington, and Dilalla, 1984, p. 233). Although the 
follow-up was only six weeks Into the post-divorce period, the implication of 
positive long term effects is present. A longer follow up as well as the parents’ 
Interpretation of these effects would make the study more credible; however, 
these results offer encouraging insights as to ihe tremendous potential of 
mediation.
THE POTENTIAL OF MEDIATION
Mediation is much more equipped to determine child custody rather than 
litigation. The legal process Is detrimental to cooperation of communication 
between divorcing parents. Kessler (1975) recognizes that "phrasing the case 
as Smith versus Smith rather than In the best interests of the Smith family 
dictates the adversarial tone from the beginning," (Koch and Lowery, 1984, p. 
11). Kressel, et al (1980) have suggested that "mediation offers several 
advantages over court arbitrated resolution of divorce. First, It provides a better 
opportunity for the needs of both parties to be fully heard and resolved, it
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increases the spouses' feelings of competence by circumventing forced 
dependence on a lawyer or judge to arrive at a just resolution. Mediation 
should help the couple develop post-divorce skills for communication and 
negotiation of conflicts arising while raising children. Ebel (1980) believes that 
mediated settlements are more likely to be stable because they have been 
reached through joint cooperation as opposed to unilateral imposition," (Koch 
and Lowery, 1984, p. 112).
Bahr (1981), Coogler, Weber, and McHenry (1979), Emery (1982) and 
Haynes (1978) hypothesized the following "benefits of mediation Include: (1) a 
reduced financial burden on the state, (2) lower cost to the divorcing parties, (3) 
increased compliance with court orders, (4) superior adjustment for the divorcing 
parties, (5) superior adjustment for the children involved, and (6) better post 
divorce relations between parents," (Emery, Hetherington, and Dllalla, no date, 
p. 232). These hypotheses are assumed outcomes which have not yet been 
proven through research. Proof of the success of mediation may lead to a 
more ready acceptance of the process by the litigators as well as the divorcing 
parties.
Bahr's two year follow up mentioned earlier proves mediation's relitigation 
rates are significantly lower than litigation's. This may be true because "unlike 
the counselor in the reconciliation process, the divorce mediator accepts the 
parents' decision to divorce and works to facilitate agreement on disputed 
Issues," (Emery, Hetherington, and Dllalla, 1984, p. 232). It would further help
15
to know whether the divorcing couple found the mediator to actually be helpful 
and play a significant role toward an agreement. The mediator should be able 
to understand strategic elements used between spouses and utilize interventions 
to achieve effective resolutions (Saposnek, 1983). The implications behind the 
messages and emotional strategies employed to get a desired response 
between the divorcing couple should be sensed by the mediator in order to 
steer the negotiation process in its proper direction. Again, it would be helpful 
to know whether the parents involved In mediation recognized that the mediator 
did use interventions and how their behaviors changed as a result. Regardless 
of this awareness, it is essential that both the mediator as well as the disputing 
couple maintain their primary objective: the child's best Interests.
MAINTAINING THE PRIMARY GOAL
Sasponek (1983) further reports that spouses driven to court fight over 
differing interpretations of their child's needs and behaviors. Even when faced 
with pain and anger of divorce, most parents retain a sense of fairness, 
understanding, and compassion; however, some parents are unable to focus 
clearly due to stress, anger, and bitterness revealed through litigation. Similarly, 
"only when couples begin to behave in trustworthy and trusting ways within the 
structure provided by the mediated agreement can spouses begin to develop 
Insights and perspectives about themselves and each other that can lead them 
to adopt more cooperative attitudes and transactions with each other in the 
future," (Sasponek, 1983, p. 46). Sasponek strongly implies that mediation is
conducive to fairness, understanding, and compassion. If the parent’s point of 
view is the same, mediation is an indisputable alternative to litigation.
The focus must continue on the child's best interests regarding the 
resolutions derived in a child custody dispute. Recent psychological studies 
suggest that child adjustment to divorce may be enhanced by consensual 
solutions to custody and visitation disputes (Pearson, Thoennes, and 
Vanderkool, 1S82). The ability of parents to derive consensual resolutions is 
promoted through mediation. The end objective is to avoid litigation entirely, for 
litigation results in a resolution which pleases one parent and disappoints the 
other. This Is a primary disadvantage litigation has over mediation.
MEDIATION VERSUS LITIGATION
Irving recognizes "one Important difference between a lawyer and a 
mediator is that the mediator is highly skilled in the art of negotiation and 
dispute resolution, freeing people to make their own decisions, whereas the 
lawyer’s training is in the realm of advocacy and investigation, emphasizing 
argumentation," (Irving, 1980, p. 138-139). Further support of the mediation 
process is reported by the West Virginia Supreme Court. They recently 
commented "in the course of announcing a preference for primary caretakers in 
child custody disputes, (in) the average proceeding intelligent determination of 
relative degrees of fitness requires a degree of precision of measurement which 
Is not possible given the tools available to judges," (Chambers, 1984, p. 483).
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The judge must rely upon insight and deciphering lies from the truth, but the 
mediator Is able to avoid this ambiguity through the structure of the meetings. 
The Michigan Law Review further notes the "recommendation of the expert or 
observations of the judge would be unduly colored by the stresses of the 
divorce process - by the parents' depression, anxiety, anger, and confusion and 
the child's reactions to it," (Chambers, 1984, p. 485).
Thus, through the litigation process, Improper placement of the child is very 
feasible considering the anxiety level of the parents, in mediation, this is much 
less likely to occur; however, it would be helpful to know whether the parents 
recognize or appreciate that depression, anxiety, anger, and confusion are 
reduced through the mediation process.
"From the parents point of view, the hope is that findings of the evaluator 
will corroborate their own preferences for custody, or will generate 
recommendations which will meet those preferences as closely as possible," 
(Trombetta, 1982, p. 68). One mutual victory is the desired result of mediation 
rather than one winner and one loser. Trombetta also states a major advantage 
to mediation is that "disputants feel significantly greater commitment to self- 
determined agreements than to third-party orders or recommendations," 
(Trombetta, 1982, p. 69). Again, this is assumed to be true in the mediation 
process from the scholarly point of view. It would be quite helpful to know 
whether the parents felt they were committed, and if they were, the reasons for 
this heightened agreement.
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INCOMPLETE INFORMATION WITHIN THE FINDINGS
The findings reported thus far appear to support mediation as an 
appropriate alternative to litigation. There are a few gaps in the findings, but 
this paper's evaluation of the study in Champaign county will attempt to fill one 
large gap. Most of the assumptions made in the scholastic articles draw 
conclusions without the verbal support or confirmation from the disputing 
parents. This is understandable since there Is little research in this area; 
however, the verbal corroboration of the assumptions made will make the 
findings much more credible. The few findings thus far regarding the 
effectiveness of child custody have been very helpful, but they have been 
reported through the evaluation and theories of scholars. There is a need to 
speak to parents in order to gain their point of view rather than the point of 
view of the mediators. Through interviewing the parents, we will be able to 
understand much more of the thought processes involved in mediation 
negotiation rather than relying upon the conclusions drawn by the evaluation of 
scholars.
CHAPTER TWO: METHOD OF STUDY 
OVERVIEW OF METHODS
In order to begin a legitimate study of the mediation process In Champaign 
County, a search for families who had engaged in the mediation process was 
Initiated. The student who was conducting the study, with the help of the 
professor sponsoring her study, contacted an attorney who had experience as a 
mediator as well as an Interest In the study evaluating the mediation process in 
Champaign County. This attorney arranged a meeting in December of 1968 
with the student and the professor at the Court House in downtown Urbana. 
She showed the student and her professor where to find the files of litigated 
divorce cases in the year of 1988. She further showed them how to read the 
court records and where to look within the file to see If this particular case had 
been referred to mediation. They examined a few files with her on that day, but 
were not successful at that time In finding mediated families to contact for the 
study.
Before those conducting the study left the court house, they inquired about 
the hours these files would be available to them and received a list of 
Information the attorney wanted from these files in addition to the Information 
they were seeking. Together, they arrived at a form to be completed by the 
students who would soon scrutinize these files. This form is entitled "Court 
Records for Divorce Cases Involving Children" and could be found in Appendix 
A. Soon thereafter, the study of the files began.
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Two additional students were contacted to help with the file search. While 
these students were obtaining the relevant information from the files, the first 
student began to formulate interview questions for the divorcing parties based 
on an evaluation of her literary review. She questioned the theories, 
hypotheses, and conclusions drawn from the prominent researchers who had 
studied and reported on mediation and formulated questions aimed at the 
parents of these divorce cases. This student found the research to be
convincing that mediation was an appropriate alternative to mediation, but she 
felt the primary factor that was missing from the studies was paternal 
corroboration. Thus, many of the claims she cited in her literary review, were 
transformed Into questions which she Intended to ask of the families found 
through the court records.
This primary student met weekly with her professor and the two students 
reviewing the court records in downtown Urbana. The attempt at finding 
mediating couples through these means was insufficient, for the process was 
very time consuming and the records were often incomplete. In other words, 
after six weeks of search, a mere five names of families were found. In order 
to conduct a study with legitimacy, it was apparent another means was 
necessary.
At this point, the professor sponsoring the study recommended contacting a 
child custody mediator who had mediated in Champaign County in 1988. The 
professor and student arranged a meeting with this mediator in her office in
20
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Champaign. She was very helpful. At the outset of the meeting, she had 
prepared a list of family names along with their telephone numbers and the 
results of their mediation process. Since these names and telephone numbers 
were in public records, she was not violating any confidentiality between her 
and her clients. Nevertheless, she was assured of her anonymity. She further 
suggested contacting the other Champaign County Mediators. With 20 names 
of mediating couples, those conducting the search were encouraged. 
MEDIATOR’S AID/INTERVIEW QUESTIONNAIRE
The student conducting the evaluation telephoned the remaining names of 
1988 Champaign County Mediators. After three weeks of communication, she 
was only able to obtain three additional names, but 23 names was sufficient. At 
this point, her interview questionnaire was complete and she was ready to begin 
conducting the interviews over the telephone in order to insure the participants’ 
anonymity. When she was successful at reaching a parent who had gone 
through mediation, she Introduced herself, stated the purpose of her study, and 
asked if they would be interested in participating in the research. If the person 
was willing to comply with the interviewer’'', request, she then told the participant 
that the average interview took approximately one-half an hour and was 
categorized in the following way: demographics, parents, ex-spouse/marriage, 
child’s best interests, mediation process, court/litigation, and post-custody 
determination. She further told the interviewee's that if they wanted to refuse to 
answer any question, that would be acceptable and that their names would be
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kept confidential.
From the 23 names that were obtained from the Champaign County 
Mediators, five people were willing and/or able to participate. The time 
constraint was a factor. Had there been a couple of more months to complete 
the study, more families would have been able to participate. Finding 
compatible interview hours between the interviewer and the interviewee was 
quite difficult, but those completed interviews were very successful. A 
questionnaire with the comprehensive results can be found in Appendix B and 
will be referred to continually throughout the following section.
CHAPTER THREE: RESULTS/FINDINGS OF STUDY
As mentioned earlier, there were a total of five participants in the survey. 
The demographic information can be found on page one of Appendix B. the 
Interview Questionnaire. Each participant received a high school degree, but 
only 1 out of 5 received a college degree. The range of occupations varied 
from blue collar to a college professor. The income level also varied from 
$15,000 to $29,000. And, finally, of the five participants, four were men. Each 
of the marriages were the first for each of the interviewees.
Questions asked regarding parents of the divorced parties, can be found on 
the bottom of page one and the top of page two in Appendix B. There was no 
direct correlation between the mediated party and his or her parents. Two of 
the parties’ parents were divorced and the majority reported that their parents 
did not argue a lot and they did not perceive their marriage or matrimonial 
relations to be similar to their parents.
The section of the questionnaire designated to the interviewee's ex-spouse 
and marriage provided interesting results. Documented on page two of the 
questionnaire, four out of the five participants reported abuse in their marriages 
as well as the fact that they hid or Ignored their feelings and anger. Three out 
of five reported long-term conflict within the marriage prior to Its termination as 
well as a lot of tension. Furthermore, on page three of the questionnaire, the 
following results were recorded: four out of five participants reported a large 
discrepancy over custody and visitation issues, but they were able to trust their
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ex-spouse during mediation. Surprisingly, five out of five people reported that 
the mediation process did not disrupt their marital break-ups further; however, a 
three out of five found that mediation helped them to develop crucial post­
divorce skills for communication and negotiation-(Appendix B, page 6, question 
#62).
Interestingly, four out of five interviewees did not reach an agreement 
through mediation-(Appendlx B, page 7, question #64). Thus, they were forced 
to litigate. Moreover, four out of five of the interviewees felt that the judge was 
not able to determine what is best for the child—(Appendix B, page 7, question 
#66). In general, the participants felt that litigation "was the pits", should be 
avoided all together, and did not provide an opportunity for the judge to hear all 
the relevant testimony.
In regards to post-custody determination, four out of five participants 
believed cooperation among family members increased resulting from mediation, 
parental control increased from post-mediation, and that the mediation process 
reduced conflict In their familles-(Appendix B, page 7, questions #71, 72, & 73). 
Only two o .t of five person's interviewed were satisfied with the outcome of 
mediation, considered their settlements to be stable or long lasting, and lelt their 
children adjusted vety well (Appendix B, page 7, question #’s 09 & 70, and 
page 8, question #74). It Is necessary to note that a further two out of five felt 
their children adjusted well-(Appendix R, page 8, #74)
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Finally, the final question in Appendix B on page 8 asks the interviewee's 
to describe their post-divorce relations. The respondents’ answers varied 
considerably. One reported the situation to be "pitiful", another reported the 
situation to be "fair", another reported a lot of conflict ("rocky”), while another 
reported the relations to be excellent - ’It is better now than when we were 
married." The final participant could not emphasize how fantastic the post­
divorce situation is. Overall, mediation appears to be very conducive to the 
development of positive post-divorce relations.
CHAPTER FOUR: DISCUSSION OF RESULTS
The majority of couples reported a lot of tension, hidden anger, and high 
levels of conflict in their marriages, yet during the mediation process, the 
majority were able to trust their ex-spouse; recognize their perspectives, and 
not disrupt the marital break-up further. Moreover, with the majority admitting a 
large discrepancy over custody and visitation issues, after mediation, the levels 
of conflict between the sparring parties reduced. These results demonstrate the 
success of the mediation process in regards to the marital relationship.
The participants also admitted that they had a comprehensive understanding 
of their child's best interests and kept these interests in mind while deciding the 
proper placement of their child(ren). Furthermore, the majority did not find it 
difficult to distinguish between their personal needs and the needs of their 
chiid(ren). Since the child’s best interests are the most Important factor when 
deciding the placement of a child, mediation’s structure appears most able to 
determine the proper placement of children.
After evaluation, the mediation process appears to leave a favorable 
Impression on the couples Involved In the process. The mediator Is also viewed 
as an objective party. The findings of the questionnaire show the majority of 
interviewees would be willing to return to mediation, desire individual sessions 
(without their ex-spouses) with their mediators, find it to be an appropriate 
alternative to litigation, and recognize that the mediation process provides a 
better opportunity for the needs of both parties to be fully heard and resolved.
All of these results are quite encouraging for the mediation process as well as 
the mediators. Moreover, when asked which aspects they desire to change, the 
responses were positive. Asking for longer or more mediation hours, and 
recognizing mediation as an appropriate alternative to litigation display they were 
pleased with the process, as much as they possibly could given the situation.
Surprisingly, four out of five did not reach an agreement through mediation 
and were forced to litigate. After reviewing the overwhelmingly positive thoughts 
and attitudes about the mediation process, it may be appropriate to assume 
mediation’s lack of success is due to the minimal amount of mandatory hours. 
One interviewee stated, "There was no way we could reach a decision in such 
a short amount of time. The mediator barely got a chance to get to know us." 
Although the majority did not reach an agreement through mediation and were 
forced to litigate, mediation still brought about positive effects. The positive 
post-divorce relations described earlier and the satisfaction with the mediation 
process reported are Indicative of the potential success of mediation.
Finally, the increased cooperation and control and the reduced conflict 
resulting from mediation display mediation’s utility regardless of its lack of 




It has been made clear that the best interests of the child are the primary 
deciding factors when determining the placement of a child. The parents are 
best equipped to decide these best interests. The interviewed participants in 
the questionnaire reported that neither the judge nor the mediator are able to 
determine these best interests. In other words, the majority were quite pleased 
with the mediation process; however, they kept a clear distinction between 
respecting the mediator's opinion without losing a sense of their child's best 
interests. It is clear that the parents' values are the most important to guide 
decisions regarding the child's best Interests.
Thus, the Interviews conducted would probably agree with Chambers (1984) 
statement: "Outside the context of custody disputes, it is the parents’ view of a 
childs* interests that normally controls our society. Parents have the authority to 
make the important decisions about their child's upbringing, including the 
decision about where the child should live."
The role of the mediator In Champaign county has been appropriately played. 
Deutsch (1973) noted, "the mediator tries to promote communication, clarify 
conflicts, establish norms for rational interaction, help generate potential 
alternatives, and determine when workable and mutually acceptable agreements 
have been reached." The respondents to the questionnaire have corroborated 
that this role has been properly played; however, the success rate thus far is
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not indicative of mediation’s potential success. Since the key goal in mediation 
is to help the couple derive a solution to their dispute through avoiding litigation, 
it must be noted that this goal has no» '»et been met.
On the other hand, there have been successes. For example, the goal of 
particular sessions have met some success. Trombetta notes that this goal is 
to have each of the parties understand events as well as the other’s 
perspective. The responses to the questionnaire have supported this 
accomplishment in Champaign County. Furthermore, the mediator's have been 
reported to be objective, which is a further crucial accomplishment, necessary 
towards the success of the mediation process as a whole.
This study conducted in Champaign County has further supported two of 
the findings reported by Bahr, Coogter, Weber, McHenry, Emery, and Haynes in 
the literary review. First, that a benefit of mediation is superior adjustment for 
the divorcing parties, and second, that mediation helps to produce better post­
divorce relations between parents. The other four benefits reported by these 
scholars have not been corroborated in this study, but the limited scope of 
families interviewed as well as the recent implementation of the program in this 
particular county are two factors hindering the report of support.
However, this study has reinforced the suggested findings of Kressel et al 
(1980). This scholar reported that mediation provides a better opportunity for 
the needs of both parties to be fully heard and resolved. It also helps the 
couple develop post-divorce skills for communication and negotiation of conflicts
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arising while raising children. The responses recorded from the participants in 
this Champaign County study have confirmed both of these proposed benefits. 
Moreover, Sasponek (1983) noted, "only when couples begin to behave In 
trustworthy and trusting ways within the structure provided by the mediated 
agreement can spouses begin to develop insights and perspectives about 
themselves and each other that can lead them to adopt more cooperative 
attitudes and transactions with each other in the future.” This statement was 
overwhelmingly confirmed through the results recorded from the questionnaire.
Finally, since the parents’ adjustment is key to the impact of the divorce on 
the child, and the parents’ have adjusted well In the Champaign County Study, It 
is probable that the children will benefit in the long run from the mediation 
process. This study has provided the responses, perceptions, and 
interpretations of the parents Involved in the mediation process. These 
responses have supported many of the findings published thus far and have 
raised further questions, which was the intended purpose of the study. 
Unfortunately, there were some problems surrounding the study.
PROBLEMS
First, the methods could have been a bit more efficient. Random selection 
as well as a substantially greater amount of participants would have been more 
helpful and more conclusive. Moreover, an equal amount of men and women 
with similar scenarios surrounding their divorces would also enhance the 
credibility of the study.
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Second, the means for collecting the data could have been better. The 
court records were unclear and at times incomplete regarding the status of th j 
mediation for child custody cases. It was difficult to note whether families 
were currently engaged in mediation with a mediator or whether mediation was 
terminated, as well as related uncertainties. Since mediation is fairly new to 
Champaign-Urbana, these problems are understandable, but still frustrating to 
the Individual conducting the study.
A final problem was the time constraint surrounding the study. With eight 
months to complete a literary review, design a questionnaire, locate families who 
have completed mediation, conduct the interviews, and analyze the results, time 
became an Insurmountable problem. With more time allotted for the interviews, 
further results could have been gathered and face-to-face interviews could have 
been conducted.
PENDING RESEARCH
This study has not proven discussions In mediation to be constructive. 
Constructive communication is necessary; however, since the amount of 
agreements derived from the mediation process is minimal, further studies 
regarding the nature of the communication must be conducted. Also, 
communication theorists have proven that the more power and responsibility two 
bargainers possess in a decision-making process, the more seriously their roles 
are taken and the more conclusive their meetings have the potential to be. 
Mediation has also not proven this statement to be true. Overcoming the
J1
confidentiality of the mediation process Is a difficult task when seeking 
conclusive results regarding these issues.
Furthermore, the factors conclusive to reaching an agreement must be 
defined more clearly and in more detail through research, for mediation appears 
to have all of the appropriate ingredients for dispute resolution, yet they continue 
to be unsuccessful. A further question needs to be answered: why are the 
participants highly satisfied with mediation as an alternative to litigation If they 
were not satisfied with the outcomes of their meetings? One can speculate that 
their desire for more mandatory hours and individual sessions place the blame 
for non-agreement upon the structure of mediation rather than the process itself, 
but It is necessary to explain these contradicting responses.
Thus, it is clear that further longitudinal research is needed in the area of 
Child Custody Mediation in order to make this process as effective as possible. 
In one year or two, the methods of research will have improved since the 
number of families who have completed mediation sessions will have increased 
significantly.
CONCLUDING REMARKS
Fortunately, the findings from the Champaign County Study have revealed 
numerous encouraging results of the mediation process and the ability of the 
mediators. The potential for success has been proven repeatedly throughout 
this discussion. Unfortunately, however, the end objective In mediation is to
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avoid litigation entirely, for litigation results in a resolution which pleases one 
parent and disappoints the other. Since four out of the five participants 
interviewed did not resolve their disagreements In mediation and were forced to 
litigate, a change in procedures must ensue.
A primary recommendation is to increase the amount of mandatory hours of 
mediation ordered by the judge. Currently, three hours is the standard amount 
ordered by the judge. This is not nearly enough time to accomplish the 
necessary business. Furthermore, the program needs to be expanded. 
Mediation is a fairly new process and appropriate funds are necessary In order 
to launch the program so it can reach its potential. Finally, more extensive 
research studies should be conducted, for it is these studies which reveal 
mediation's successes and failures. Since Child Custody Mediation has the 
potential to be far more effective in determining the best interests of a child, it is 
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Hello. Ny m m  la Michele D'Andraa and I m  currently working an •  grant 
to t the I l linois  Bar association under Professor Tinsley at ths ttolwalty  
ot Illinoia and JOtgo Clm . tha grant'a purpose is to etudy tha child 
custody aadlatlan pnccasa in rt— gatg> m i l l  and I wondered i f  you would 
ba willing to help by anawaring acne guaetions. I obtainad your mm txm  
court raoorda. Will you ba willing to partlcipata?




1. Do you have a high school dagraa? yes -  5
2 . Do you havw a collage dagraa? y e s  -  1 (F )
no -  4
3. that la your occupation? b lu e  co lla r  -  4
p r o f e s s o r  -  1 (F )
4. Miat la your saw? male -  4
fe m a le  -  1
5 . Mart la your lnooas? $ 1 5 » 0 0 0  ■ $ 2 9 > 0 0 0
e. Wait la your ettnlc badqgrosid? VARIED ANSWERS 
7. Nhat la your rallgion? varied answers
S. M n  you aarrlad before tha Mdlatad divorce? y e s  -  0
no -  5
•• Www year fa n es rtlwaraedt yes -  2 i t )
no -  3
• " ' '
KlYi VARIED Aimams •  xaoonolusiye to Studv
2Persnte cart'd
10. Oo you pareeivs your aorrlags/aetriaonlal relations stellar to your 
parents? y e s  -  2 (F)
r o  -  3
11. Old your parents argus • lot? y e s  -  2
no -  3 (F)
12. How did your pamta handle disputes? VARIED ANSWERS
13. How long did your earriaps last? 3 , 4 , 5 , 1 5  ( F ) , 16 y e a r s
14. MM there any M um  In your y e s  -  4 (F )  
no -  1
18. P h ysical? y e s  -  3
no -  2 (F)
16. Psychological? y e s  -  4 (F )
no -  1
17. Haft you and your m  spouse eipspari In lcng- tam conflict prior to the 
and of your Marriage? yes -  3
no -  2
it. Did your aarrlage have a lot of tension? yes -  3
no -  2 (F )
19. *•» the final dsciaion to divoroe? interviewee -  4 (F)
o t h e r  -  1
During
inn h ife /
, did you nlr your
‘ "* 1
m  Mspp# Ww« qf
3
cont'd
21. Mm  your divorce a big ocnoam or net ao lapartant? b ig  c o n c e rn  -  5
22. Has there a large discrepancy over custody and visitation Issum?
y e s  -  4 (F) 
no -  1
23. At ths point of initiating aadiatlon, ware you intaraatad in a 
reconciliation or Mart you resigned to the divorce?
i n t e r e s t e d  in  r e c o n c i l  a t io n  -  1 (F) 
r e s ig n e d  t o  th e  d iv o r  ( - 4
24. Did the aadiatlon process dlsrvf>t your aar^tai b «ak-vv> rurther?
y e s  -  0 
no -  5
26. Mira you able to woopili a your ex-spouses perspective in mdlation?
y e s  -  5 
no -  0
26. Mara you Able to trust your esc arcus# during aadiatlon?
y e s  -  1 
no -  4 (P)
27. Did you learn inforastion about your m  spouse, your child, and/or 
their relationship that you did not tant before the aadiatlon
v  v e s  -  1
no -  4 (F)
26 . Kara th ere  high le v e ls  o f c o n flic t  bebiasn  you and your 1  spouse 
before aad iatlon ?
y e s  -  4 (F ) 
no -  1
29* During MdtatiQM?
y e e  -  5 
no -  0
3 0 . Aftat* m l i f t t i o s ?
y e a  -  3 
no -  2 (F )
3 1 . Mfaat was your relatio n sh ip  with your epouae a t  th e t i a e  o f aad iatlon  
and idart i s  ycur relatio n sh ip  non? dee i t  inprewad sin ce  asd la tlen ?
VARIED AH6 HBRS
32. Do you and your aK-epouee haw coaaunication prnhl—  pcaeitly? 
Mhat kind? ves -  3
no -  2 <F)
33. How have you and your a i spouse adjusted? VARIED ANSWERS
34. Do you faal the problems In reaching m  agreement wars primarily 
caused by you, an <».-spouee, or a combination of tha two?
VARIED ANSWERS
Chlld'a Bast Interests
38. How aany children do you haw? VARIED ANSWERS
36. Mhat are the ages of your children? VARIED ANSWERS
37. Do you wish your child (ran) was Included In the Mediation process?
yes -  1
no -  4 (P)
36. Do you faal you hava a ocaprahanalw  understanding of your child's 
needs?
yes -  5 
no -  0
39. Did you haw trouble distinguishing between your personal needs and 
dMliee and those of year child? ves -  1
no -  4 (P)
40. that wore dost sanssal soals then deddlns w »  nlsnsnant of war 
child? their legitim ate best in terest*
41. Do yna think Mdiatese know that's beet for the child? V«* -  \
no -  3
not enough time -  1
42. Prior to asdiation, did you haw* any awpsrianc* at bargaining?
yes -  3 
no -  2 (P)
43. Prior to asdlatlon/lltlgstlon did you think pau'd win custody of your 
child? yea -  4 (F) 
no -  1
44. How long ware you separated at the tlae of aadiatlan?
VARIED ANSWERS
45. Did you feel anxious at the tias of asdiation? ves -  2 (F)
no -  3
4«. Naa thare a financial strain durine asdiation? VARIED ANSWERS
47. Did aadlatlon occur early in the dispute process? VARIED ANSWERS
49. Iters you sectionally involved during asdiation? ves -  4 (F)
no -  1
49. Did pad haw that asdiation is confidential? van -  5
no -  0
90. Did pen feel you and your m  spouse ha*.* «fjtal power in asdiation?
yea -  3 (F) 
no -  2
i l .  iBte aMy three hour saaalsna did you hsva?
seven 3-hour sessions »  most e ffective  
2 1 /2-hour sessions * least e ffective
p m  <m » *  individval saaa 
■■■'■•Ua woald have ■ bean hsl
ions (without your a  epa 
ptul? ves -  4 (f )
no -  1
use) with your
rstssn to apdlatlewet yes -  4 (F) 
no -  1
54. Old you trust your aedlator? yes -  4 (F)
no -  1
65. Now effective would you rut* endiation on •  scale of 1 to 10?
0, 4, 9, 9, 10«<F)
56. Do you feel your Mdiator wee objective? yes -  5
no -  o
57. Here you plsMSd with the results of aediatlon? ves -  2 (F)
no -  2 
? -  1
actu atio n  proosar ? y e s  -  3 (F)
no -  2
aed lato r? y e s  -  3 (F )  
no -  2
55. Old asdlaticn provide a better opportunity for tbs needs of both 
parties to be fully beard end resolved? yes -  4 (F)
no -  1
50. If you Mrs ordered to aedlete, would you have gone throupi asdlaticn 
i f  you weren't ordered? yes -  3
no -  2  (F )
50. Would you change aylhlcg about the asdlatlon prooees?
longer mandatory hours, avoid lit ig a t io n , talk  
individually
6 1. Mta atitttiflB m  M m r t i i i  id tm itlifi it t t v  ttan lltiMtion?
yea -  5 
no -  o
M A IitlaB  Im Id VBH iM k B  wiMd^l awm flfe lliS  t e
ooMMRiMti&im A Mfotiitltin ooRflloti tijri f i lfta j yow
children? yes -  2 (r )
no -  3
7
O o u r t /L lt i^ f f i
•3. I f  you'd 90m  to court initially, da you think you Mould haw mob?
And at that point war* you thinking you'd win i f  you'd litlgpted?
y e s  -  4
? -  1 (P)
64. Did you roach an agrswant through aadiation or did you havo to go to 
oourt? no -  4 (F) »  went to court 
yea -  1
66. Did you litigate prior to aadiation? ANSWERS VARIED
66. Do you think judges know that's bast for tha child? Yes -  *
no -  4 (F)
67. Mat are your feelinga about lltigationa? " p i t a "
n o t enough t o l d  In  
f r o n t  o f  ju d g e  
w an ts t o  a v o id  them
06. Mho haa retainad custody? VARIED ANSWERS
66. Are you satisfied with the outruns of aadiation? yes -  2 (F)
no -  2 
? -  1
70 . Do you consider your a a ttla a a n t to  be s tsb le /lcn g la a tin g ?  v e s  -  2








raduood conflict in your family?
yea
no
1  i t )  
4
Post-Custody Detemlnatlcn o cn t'd
74. How do you feel your children hem adjusted? w e ll  -  2 (F)
f i n e  -  2 
bad -  1
78. Do you have fewer problcae with childrearing, or aore after 
Mdlatlcn? VARIED ANSWERS
76. Mat aspects of your agraaeant work m il? VARIED ANSWERS
77. Mat special Issum hem caused problaae? VARIED ANSWERS
78. Haw would you describe your poet-divorce relatione?
A. p a r e n t s * ? o o r  B . r o c k y , a  l o t  o f  c o n f l i c t
k i d » g r a a t
C. p i t i f u l  D. e x c e l l e n t ;  b e t t e r  now th a n  m a r r ie d
E . e x tr e m e ly  p o s i t i v e  and co m m u n ica tiv e
